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• Fair market value/commercial reasonableness defined 
• Benchmark data 
• Compensation stacking 
• On-call compensation 
• Application of commercial reasonableness 
• Productivity compensation 
• Mid-level providers 
• Hospital-based services 
• Fair market value issues in real estate 
• Timeshare leasing arrangements 

Overview 
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• Anti-Kickback Statute 
• Stark Act 
• Intermediate Sanctions 

Fair Market Value and Commercial 
Reasonableness are important factors in:  
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• Offer, pay, solicit, or receive remuneration; 
• Directly or indirectly; 
• In cash or in kind; 
• In exchange for: 

• Referring an individual;  or 
• Furnishing or arranging for a good or  

   service;  and 
• Payment may be made by Medicare  

or Medicaid. 

Anti-Kickback Statute  
(42 U.S.C. § 1320a-7b) 
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Extremely Broad Scope, whether in cash or in kind, 
and whether made directly or indirectly, including: 

• Kickbacks; 
• Bribes; 
• Rebates; 
• Gifts; 
• Above or below market rent or lease payments; 
• Discounts; 
• Furnishing of supplies, services or equipment either free, 

above or below market; 
• Above or below market credit arrangements; and 
• Waivers of payments due. 

What Is Remuneration? 
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Three Necessary Elements 

6 

Intentional Act 

Direct or  
Indirect Payment  
of Remuneration 

To Induce the Referral of 
Patients or Business 



PENALTY 
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Fined 
not more than $25,000 

or  
imprisoned for not 

more than  
five (5) years  

or both 



• Under the Stark Act,  a physician is prohibited 
from making a referral: 
 to an entity; 
 for the furnishing of a designated health service; 
 for which payment may be made under Medicare or 

Medicaid;  
 if the physician (or an immediate family member); 
 has a financial relationship with the entity. 

 

Stark Act 
42 U.S.C. § 1395 nn 
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Stark Exceptions Requiring Fair Market 
Value/Commercial Reasonableness: 
• Personal Service Arrangements 
• Rental of Office Space 
• Rental of Equipment 
• Employment 
• Isolated Transactions 
• Fair Market Value 
• Indirect Compensation  

Arrangement 
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Stark Act 
42 U.S.C. § 1395 nn 
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WHAT IS FAIR MARKET VALUE? 
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$ 
I want 
MORE! 

$ 
Fair 

market 
value 

is fine! 



“What do you mean by FMV?” 

• In the healthcare context, there are 
essentially 3 basic views on the meaning 
of FMV: 

• “Person on the street” perspective 
• Professional appraisal perspective 
• Legal/regulatory perspective 

• Unfortunately, these 3 basic views frequently 
conflict. 

• Parties can get “dazed and confused” when these 3 
competing views meet to complete a transaction. 
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“The Street” View of FMV  

• “What everyone is getting paid in the  
market” 

• “What the hospital down the street is  
paying” 

• “Incremental cost plus a profit margin” 
• “What’s in a survey book” 
• “What it’s worth to one party to the transaction” 
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 “The price, expressed in terms of cash 
equivalents, at which property would change 
hands between a hypothetical willing and able 
buyer and a hypothetical willing and able seller, 
acting at arm’s length in an open and 
unrestricted market, when neither is under a 
compulsion to buy or sell and when both have 
reasonable knowledge of the relevant facts.” 

 (International Glossary of Business Valuation Terms) 
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Professional Appraisal View of FMV 



Professional Appraisal View of FMV 

• Based on the “hypothetical-typical” buyer concept 
• FMV contrasts with investment value or strategic value 
• Determination of FMV is based on 3 approaches to 

value: 
• Cost 
• Income 
• Market 

• Formal body of knowledge and professional standards 
governing the appraisal practice for real estate and 
business valuation (“BV”) 

• No current body of knowledge or standards for 
compensation valuation (“CV”) 
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Legal/Regulatory View of  
Fair Market Value 
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According to the Stark Act, fair market 
value  is “the value in arm’s-length 
transactions, consistent with the general 
market value.”  
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“General Market Value”  means the price that 
an asset would bring as a result of bona fide 
bargaining between well-informed buyers and 
sellers who are not otherwise in a position to 
generate business for the other party, or the 
compensation that would be included in a 
service agreement as a result of bona fide 
bargaining between well-informed parties to the 
agreement who are not otherwise in a position 
to generate business for the other party, on the 
date of acquisition of the asset or at the time of 
the service agreement. 

42 C.F.R. § 411.351 

Legal/Regulatory View of  
Fair Market Value 



Legal/Regulatory View of  
Fair Market Value 
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The Stark Act also defines Fair Market 
Value as the market price at which bona 
fide sales have been consummated for 
like type assets in a particular market. 



Legal/Regulatory View of 
 Fair Market Value 
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For real estate, the Stark Act states that fair market 
value is “the value of rental property for general 
commercial purposes (not taking into account its 

intended use).  In the case of a lease of space, this 
value may not be adjusted to reflect the additional 

value the prospective lessee or lessor would 
attribute to the proximity or convenience to the 
lessor when the lessor is a potential source of 

patient referrals to the lessee.” 



Legal/Regulatory View of  
Fair Market Value 
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A Fair Market Value Safe Harbor for hourly rates 
was developed under Stark in the Phase II 
regulations. 

Safe harbor deleted in Phase III regulation.  
However, OIG stated that safe harbor 
methodology is still a prudent documentation 
process. 

 



Fair Market Value  
Safe Harbor Deleted 
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An hourly rate is deemed to be fair market value 
if it meets one of the following two tests: 

1) Hourly rate is less than or equal to the average 
hourly rate for emergency room physician services 
in the market provided there are at  
least three hospitals providing  
emergency room services  
in the market. 



An hourly rate is fair market value if it meets 
one of the following two tests: 
 

2) Hourly rate is determined by averaging the 50 percentile 
national compensation level with the same physician 
specialty in at least four of the following survey, and 
dividing by 2000.    

 

• Sullivan, Cotter & Associates, Inc. - Physician Compensation and 
Productivity Survey 

• Hay Group - Physician’s Compensation Survey 
• Hospital and Health Care Compensation Services - Physician Salary 

Survey Report 
• Medical Group Management Association (MGMA) - Physician 

Compensation and Productivity Survey 
• ECS Watson Wyatt - Hospital and Health Care Compensation Report 
• William M. Mercer - Integrated Health Networks Compensation Survey 
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Fair Market Value  
Safe Harbor Deleted 



Legal/Regulatory View of FMV 

• Stark regulations state that the definition of FMV “is 
qualified in ways that do not necessarily comport with the 
usage of the term in standard valuation techniques and 
methodologies.”  

• Stark example:  
Exclusion of market comparables between parties in 
position to refer 

• Stark example:  
FMV can be established by “any method that is 
commercially reasonable.” 

• OIG Anti-kickback statute example:  
Footnote 5 to Advisory Opinion 09-09 cautioning the use 
of the Discounted Cash Flow (DCF) method for an ASC 
valuation  
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Avoid the FMV Definition Pitfall 

• The “Street” perspective of FMV is  
generally not reliable for healthcare  
regulatory purposes but may provide  
useful information. 

• Regulatory definition of FMV may limit or qualify 
FMV methods used in professional appraisal 
practice. 

• FMV as determined under professional appraisal 
standards may be more rigorous than 
the regulatory requirements. 
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Avoid the FMV Definition Pitfall 

• Learn to identify and navigate through the different 
views of FMV as they arise in negotiating 
transactions and compliance reviews. 

 

• Recognize that appraisal professionals do not give 
regulatory advice, but only their opinion as to the 
determination of FMV, which may or may not take 
into account regulatory considerations. 
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Many of the exceptions under the 
Stark Act require the payment to “be 
commercially reasonable even no 
referrals were made” between the 
parties.   
 
 

What Is Commercially Reasonable? 



What Is Commercially Reasonable? 
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To be commercially reasonable, both 
the SERVICES and PAYMENT must 
be commercially reasonable. 



The following services may not be commercially 
reasonable: 
• Two medical directors over a department when only 

one is needed. 
• Paying the physician for questionable consulting 

services. 
• Renting a piece of equipment full-time when only 

used once a month (assuming rental for one day is 
less than full-time rental). 

• Purchase of physician’s medical office building with 
no intention to use building. 
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What Is Commercially Reasonable? 



Benchmark Data 
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Typical third party surveys include: 
•Sullivan, Cotter & Associates, Inc. - Physician Compensation 
and Productivity Survey; 

•HayGroup - Physicians Compensation Survey; 

•Hospital and Healthcare Compensation Service - Physician 
Salary Survey Report; 

•Medical Group Management Association - Physician 
Compensation and Productivity Survey; 

•ECS Watson Wyatt - Hospital and Health Care Management 
Compensation Report 

•William M. Mercer - Integrated Health Networks Compensation 
Survey 
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Percentile Cash 
Compensation RVUs 

Compensation 
per RVUs 

25 125,000 3,500 $35 
50 175,000 4,500 $40 
75 225,000 5,500 $41 
90 300,000 6,500 $46 

Benchmark Data  
Data Example 1: 
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• Single Tier Model with a Guaranteed Cash 
Compensation of $175,000 with additional incentive 
compensation of $40 per RVU above 4,500 RVUs work. 

• Base Compensation, RVU production and 
compensation per RVU all benchmarked at 50th 
percentile. 



RVUs worked Compensation per RVU 
4,500 and below $30 

4,501 – 5,500 $35 

5,501 – 6,500 $40 

6,501 and above $42 

Benchmark Data  
Data Example 2: 
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• Multiple Tiered Model 
• 100% RVU Production  
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Benchmark Data 



Be careful with the compensation per wRVU 
benchmark data. 
 

•  90th percentile physicians, based upon productivity, do 
  not earn compensation per wRVU at the 90th  
   percentile. 
 
•  For most specialties, compensation per wRVU should 
   remain approximately at the 50th percentile. 
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Benchmark Data 
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Specialty:  Orthopedic Surgery 
50th 75th 90th 

wRVUs* 7,981 10,723 13,795 

x $63.54(50th)* $507,113 $681,339 $876,534 

x $105.18 (90th) * $839,442 $1,127,845 $1,450,958 

Benchmark Range* $520,119 $682,541 $943,059 

*  Based upon 2012 Physician Compensation and Production Survey from the  
    Medical Group Management Association 

Benchmark Data 
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The most commonly used productivity measures, in 
order, are the following:  wRVUs, collections, net 

income, and patient visits.1 

 
 

Productivity-Based Incentive Measures 

1
2011 Physician Compensation and Productivity Survey by Sullivan, Cotter & Associates, Inc.  Of those that use productivity based 
incentive measures, 74% use work RUVs. 
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Fair market value is based upon the specific financial 
arrangement being entered into by the parties.  Factors that 
can cause compensation to exceed 90th percentile include: 
 

•  Extremely high productivity 
•  High demand/low supply for specialty 
•  Thought leader in specialty 
•  Historic compensation above 90th percentile for personally  
 performed services (do not include revenue from ancillary services 
 or midlevel providers) 
•  Super sub-specialization or multi-specialty 
•  Nationally renown program 

 
 

Exceed Benchmark Data Range 

39 



• Aggregate compensation versus each component of compensation. 
• Benchmark data includes all sources of compensation from respondents 
• When analyzing fair market value compensation, understand all sources 

of compensation. 
• Can one physician really be more than a 1.0 FTE? 
• Focus on number of hours worked by physician. 

Compensation Stacking 

Employment 

Medical Directorship 
Medical Staff Officer 

On-Call 
Research 
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When commercially reasonable factors exist to compensate 
a physician to provide either restricted or unrestricted call 
coverage, fair market value compensation paid to a 
physician to be immediately available by phone or page 
for consultation or to personally come to the hospital to 
treat a patient at the request of the hospital.  The fair market 
value compensation is paid for the hospital’s access to the 
physician requiring the physician to remain in close 
proximity to the hospital and be physically and mentally 
capable of providing direct patient care (including refraining 
from drinking alcohol or taking any medication that would 
inhibit the physician’s ability to treat patients). 

On-Call Compensation 
 Arrangement Defined 
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Key On-Call Compliance Issues 

1. Is establishing on-call compensation commercially 
reasonable?  

 History of on-call services without compensation. 
 Frequency of call.  
 Number of physicians participating in call rotation. 
 Refusal of physicians to provide uncompensated call. 
 Competing hospitals providing call compensation. 
 Compensating targeted specialties (i.e., trauma) vs. 

compensating all specialties. 
 

   



2. Documentation supporting on-call services. 
 Medical staff call schedule. 
 Documentation that physician responded when called by 

the hospital. 
 Physician certification of call services. 

3. Physician providing call services at multiple unrelated 
hospitals. 

 Backup plan implemented when physician providing direct 
care services at one hospital, but called by second hospital. 

 Impact on fair market value compensation. 
 Possible certification by physician in contract that 

compensation for call services is not being paid by multiple 
hospitals.  
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Key On-Call Compliance Issues 



4. When to compensate employed physicians? 
 Everyday? 
 Only when employee provides a disproportionate amount of call 

(i.e., more than six days). 

5. How to determine fair market value compensation. 
 Benchmark resources. 
 Market influences. 
 Factors to consider when applying compensation to benchmark 

range (25th, 50th, 75th, 90th percentiles). 
 Available alternatives. 
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Key On-Call Compliance Issues 



7. Selection of physician/group to compensate for call 
coverage. 
 High referral sources. 
 Every physician in specialty. 
 Rotate by individual physicians versus physician groups 

(decreases favoritism to larger groups). 

8. Who retains reimbursement for personally performed 
services when physician is paid to be on call? 
 On call physician? 
 Hospital? 
 Can hospital guarantee a minimum amount of reimbursement 

when called in? 
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Key On-Call Compliance Issues 



9. Because on call compensation is a “financial arrangement” 
under Stark an applicable exception must be met. 

 Available exceptions:  Personal service arrangement, fair market 
value, or employment. 

 

 Unless physician is an employee, the arrangement must be in 
writing and signed by the parties for a  term of at least 1 year. 
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Key On-Call Compliance Issues 



On-call rates are reported based upon whether the 
physician provided restricted or unrestricted 
call coverage 

 
 

• Restricted call indicates that the physician is 
required to stay on the premises 
 

• Unrestricted call indicates that the physician is not 
required to stay on the premises   

 
  

ON-CALL COVERAGE 
Pay Practices 
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Pay Practices 
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  Restricted On-Call   Unrestricted On-Call 

  No. of 
Respon-
dents 

25th % Median 75th %   No. of 
Respon-
dents 

25th % Median 75th % 

Maternal Fetal Medicine 2 isd isd isd   7 $23.50 $31.67  $57.08 

Neonatology 7 $30.25  $77.17 $85.62   9 $23.80 $33.33 $39.62 

Neurology 2 isd isd isd   34 $11.98 $16.72 $25.00 

Neurosurgery 0 isd isd isd 72 $33.27 $41.67 $62.50 

Obstetrics/Gynecology 16 $71.05 $84.41 $100.00   36 $ 11.41 $20.83 $29.17 

Ophthalmology 0 isd isd isd   19 

 
$  7.44 $12.50 $20.83 

Oral Maxillofacial 
Surgery 

0 isd isd isd   21 $11.46 $16.67 $28.34 

Orthopedic Surgery 0 isd isd isd   79 $27.08 $39.58 $54.17 

isd = insufficient data (reported only for 5 or more respondents) 

Source:  Sullivan Cotter & Associates 



50 

ON-CALL COVERAGE 

If on call physician needs to be available by pager/phone, and no 
third party survey is available, either of the following two approaches 
may be used: 

•    Find a specialty that does have a third party survey.  Determine on call hourly rate 
and determine percentage of normal hourly rate. 

   Example: Third Party Survey $150 FMV hourly rate and $20 on-call  
     rate = 13.3% 
     Your on-call issue:  $200 FMV hourly rate x 13.3% = 27/hour 

    Determine what market typically pay nurses as a percentage of  
      normal hourly rate to be on call.   

•    If nurses in market are typically paid $2 to be available by pager  and  
          normal hourly rate is $16, nurses are paid 12.5% of their normal hourly  
          rate to be on call. 

•    If a physician’s normal hourly rate is $150, then it may be  
          commercially reasonable to pay the physician $18.75 to be on call  
          (12.5% of $150). 



Commercial Reasonableness 

• Compensation consistent with services rendered? 

 Example:  Using clinical benchmark data for medical directorship if i) a 
physician of a ii) particular specialty is required. 

 

• Business risk should not shift from physician to hospital unless hospital 
has medical/business need.  
 Example:  Hospital master leasing medical office building owned by 

physicians.  
 

• Using post-acquisition/employment justification for higher compensation. 

  Example:  Provider-based practice post-acquisition. 
 

• Are loss employment arrangements commercially reasonable?  
Consider hospital expenses, payer mix, benefits, etc. 
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Mid-Level Provider Supervision 

Physicians can be compensated for supervising mid-level 
providers.  Some states require higher levels of supervisions 
for physician assistants as opposed to nurse practitioners.  
Focus is on compensating physician for act of supervision, 

not the services rendered by the mid-level provider.  A 
stipend can be paid based upon estimated number of hours 

the physician will spend supervising mid-level provider. 
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Mid-Level Provider Supervision 

36% of organizations compensate physicians for mid-level 
provider supervision.1

  59% provide an annual stipend, 36% 
pay a percentage of the mid-level provider’s productivity, 

and 18% assign a phantom wRVU as proxy for supervision.  
The annual median and average stipend was $9,500 and 

$10,419, respectively.
 

  

1
 Based upon 2011 Physician Compensation and Productivity 

Survey from Sullivan, Cotter & Associates, Inc. 
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 If a physician earns $300,000 generating 7,000 wRVUs for personally performed 
services working 2,000 hours annually, assuming the physician will spend 100 
additional hours supervising a mid-level provider who has historically generated 
2,000 wRVUs, the physician can be credited .1754 wRVUs for each wRVU 
generated by the mid-level provider.   

 
  Physician’s hourly rate:  $300,000 ÷ 2,000 hours = $150 per hour. 
  $150 x 100 hours = $15,000 projected stipend 
  Calculated compensation per wRVU:  $300,000 ÷ 7,000 wRVUs = $42.86. 
  Projected wRVU credit:  $15,000 ÷ $42.86 = 350 wRVUs  
  Physician versus mid-level provider ratio:  2,000 wRVUs ÷ 350 wRVUs = 5.7 

 wRVUS 
  Physician Credit:  1 wRVU ÷ 5.7 wRVUs = .1754 credit per wRVUs generated by  mid-

 level provider 
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wRVU Credit for Mid-Level Provider 
Supervision Example 



Hospital Based Services 

Many hospitals pay hospital-based physicians (i.e. 
emergency medicine, anesthesiology, hospitalist, radiology) 

stipends.  There is no fair market value range for stipend 
payments.  Stipends can only be paid if, based upon 

services demanded by hospital and potential collections for 
such services, does not result in sufficient fair market value 

compensation for hospital based physicians.  
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Fair market value compensation is $300,000 per physician and hospital 
requires 5.0 FTE physicians.  Physician group only collects $1,200,000.  
Hospital may be able to pay a $300,000 annual stipend. 
 
Calculation:  $300,000 x 5 FTEs = $1,500,000 - $1,200,000 collections = 
  $300,000. 
 
Key:  Physician group must be transparent regarding collections.  

Stipend Example 
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Rationale for Stipend   

•   Bad payor mix 
 
•  High Medicaid/charity patients 
 
•  Hospital requiring physician volume in excess 
   of demand 
 
•  Lower patient acuity when compared with  
   peers 
 
•  Hospital requiring overnight services 
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Real Estate 
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Fair market value v. 
Commercially 
Reasonable: Is 

there a difference? 



Real Estate 
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Fair market value: A Box is a Box is 
a Box.  So, I can charge what the 
Hospital down the street charges.  
Right? 



Real Estate 
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Fair market value:  Is the physician 
paying occupancy costs that are 
consistent with arm’s length 
relationships in comparable 
properties in local market? 



Real Estate 
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Commercially Reasonable:  Is hospital 
establishing rental rates in amounts sufficient 
to generate positive cash flows and a rate of 
return consistent with i) risk and ii) other local 
real estate investors? 



Real Estate 
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10 %?    15%?    20%? 

Commercially 
Reasonable: What a 
reasonable real 
estate investor will 
require as a rate of 
return. 

 



Real Estate 
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To be commercially reasonable, 
unless extenuating circumstances 
exist, real estate should generate a 
reasonable rate of return. 



Real Estate 

66 

Commercially Reasonable: (Amortized 
Cost of Building + interest + expenses) - 
rent receipts = 10%+ [Market reasonable 
rate of return] 



Things to consider: 
• Tenant Improvements (“TI”) 
• New Space  (higher TIs) 
• Rehab (Presumption - lower TIs) 
• Standard TIs 
• Enhanced TIs 

 Pay up front 
 Prorate with lease payments with interest 

Real Estate 
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Things to consider (Continued): 
• Leasing Costs 
• Amenities (Parking, Security, Internet, etc.) 
• Total Cost (Design, Construction, Land, Financing, 

HVAC, Taxes, Janitorial, Legal, etc.) 

Real Estate 
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Real Estate 
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Quality of Building 
must be evaluated.  

Class A, B or C  
Building? 



Must allocate all costs. 
• Rental of space (Half or Full Day Slots) 
• Vacancy Rate (Project 30% vacancy?) 
• Supplies 
• Utilities 
• Staff (Registration, Nursing, etc.) 
• Equipment 

Real Estate 
Shared Space 
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Real Estate 
Shared Space (Example) 
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Assume the following: 
• $18 gross per square foot rental (exclusive use) 

• 30% projected vacancy 

• 1,000 square feet in suite 

• Building has 6,000 square feet, with 1,000 square 
feet for common area (5,000 square feet 
usable/leasable space) 

• Suite capable of being leased in half day increments 
(8:00 A.M. – Noon; 1:00 P.M. – 5:00 P.M.) 



• Furniture and equipment in suite determined to be 
leaseable at $2,000 per year using independent 
third party leasing company. 

• Miscellaneous medical/office supplies projected to 
be used in suite is approximately $5,000 annually 
if suite leased 70% of the time. 

Real Estate 
Shared Space (Example) 

72 



$18 (exclusive use rate) + 30% (vacancy) = $25.71 per 
square foot ($18 ÷ .7 = $25.71) 
 
1,000 square feet (suite) ÷ 5,000 square feet (building 
not including common area) = 20% (percentage of 
suite’s usable space in building’s usable space) 
 
1,000 square feet (common area) x 20% (suite to 
building) = 200 square feet (common area allocated to 
suite) 
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Real Estate 
Shared Space (Example) 



1,200 square feet (suite plus allocated common 
area) x $25.71 = $30,852 
 

$30,852 + $2,000 (furniture and equipment) + $5,000 
(medical/office supplies) = $37,852 
 

$37,852 ÷ 52 (weeks) = $728 (weekly rate) 
 

$728 ÷ 5 (business days in week) = $146 (daily rate) 
 

$146 ÷ 2 = $73 (half day rate) 
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Real Estate 
Shared Space (Example) 
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Example becomes more complicated if: 

• Part of suite is leased (as opposed to full suite) 

• Staff is provided by landlord/hospital 

• Specialized equipment is used 

• Non-standardized supplies are used by a tenant 

Real Estate 
Shared Space (Example) 
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